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INTERSTATE COMMERCE 
COMMISSION 


{Ex Parte No. 346 (Sub-No. 1] 


RAIL GENERAL EXEMPTION AUTHORITY— 
FRESH FRUITS AND VEGETABLES 


AGENCY: Interstate Commerce Com- 
‘mission. 

ACTION: Notice of proposed exemp- 
tion. 


SUMMARY: The Commission pro- 
poses to exempt the transportation of 
fresh fruits and vegetables by rail 
from the provisions of the Interstate 
Commerce Act, except that carriers 
must contunue to comply with the 
Commission’s accounting and report- 
ing requirements and shall include in 
their annual report a brief statement 
of operations’ under this exemption 
authority. Carriers would also be re- 
quired to submit to the Commission a 
copy of rate quotations made under 
this exemption, concurrently with the 
issuance of the quotation. 


DATES: Comments by parties to this 
proceeding and interested persons 
must be filed with the Secretary of 
the Commission on or before January 
29, 1979. 


ADDRESSES: An original and 10 
copies, if possible, of each submission 
should be forwarded to: Secretary In- 
terstate Commerce Commission, 
Washington, D.C. 20423 


FOR FURTHER INFORMATION 
CONTACT: 


Janice M. Rosenak or Harvey 
Gobetz, Office of Proceedings/Sec- 
tion of Rates, Washington, D.C. 
20423, 202-275-7693 or 275-7656. 


SUPPLEMENTARY INFORMATION: 
~ In the Advance Notice of Proposed 
Rulemaking in Ex Parte No. 346, Rail 
General Exemption Authority, served 
May 31, 1978, we noted that the rail- 
road industry’s share of the available 
agricultural commodity traffic, and es- 
pecially its share of the available fresh 
fruit and vegetable traffic, has been 
steadily declining for many years. We 
speculated that an exemption from 
economic regulation, as proposed by 
the Southern Pacific and several affili- 
ated railroads (SP), could be a step 
toward reversing the steady trend of 
declining railroad participation in this 
traffic. 

Evidence received in response to 
Issue 6 of the Advance Notice concern- 
ing the desirability of exempting some 
or all unmanufactured agricultural 
commodities from economic regula- 
tion, confirms that an exemption 
under section 10505 of Title 49 is war- 
ranted in the case of fresh fruits and 
vegetables. The railroads’ share of the 


NOTICES 


available fresh fruit and vegetable 
market is limited in scope as evidenced 
by data submitted by parties from 
published USDA sources ' and from a 
study prepared by Manalytics, Inc., 
and Reebie Associates for the Depart- 
ment of Transportation and the Na- 
tional Bureau of Standards, entitled A 
Long Term Study of Procedure 
Transportation.*Given the minimal 
participation by railroads in this traf- 
fic, it is apparent that, for this reason, 
regulation is not necessary to effectu- 
ate the national transportation policy 
and would serve little useful public 
purpose. Furthermore, the fact that 
the railroads’ chief competitors for 
this traffic, motor carriers, are exempt 
from the provisions of Subtitle IV of 
Title 49, while the railroads remain 
regulated, is a present inequity which 
constitutes an undue burden on rail 
carriers by reason of the limited scope 
of the rail transportation of fresh 
fruits and vegetables. While this in- 
equity exists with regard to all agricul- 
tural commodities which are exempt 
from regulation for other modes but 
not for the railroads, the record does 
not support the requisite statutory 
findings for an exemption with respect 
to other unmanufactured agricultural 
commodities. Strong opposition to a 
rail exemption for the transportation 
of grain and grain products was pre- 
sented by the parties. The railroads’ 
share of this particular market is ex- 
tensive and in many cases rail is the 
dominant mode of tranportation. Rail 
participation in the transportation of 
this particular commodity does not 
appear to be “limited in scope.” In the 
case of the transportation of other ag- 
ricultural commodities exempt by 
motor, as listed in Administrative 
Ruling No. 119, evidence was not pre- 
sented in each instance to warrant a 
full extension of this exemption to 
railroads. Therefore, the requested ex- 
emption by the SP will be limited to 
the movement of fresh fruits and 
vegetables, as listed below by appropri- 
ate STCC code numbers. Exemptions 
for other unmanufactured agricultural 
commodities not covered by this list 
may be sought on the basis of individ- 
ual petitions which detail the rail- 
roads’ share of the particular market 
in each case. 

The fresh fruit and vegetable ex- 
emption will be nationwide and will 
cover all common carrier obligations. 


‘The Secretary of Agriculture estimates 
that approximately 90 percent of the fresh 
fruit and vegetable traffic moves by exempt 
trucks. Similarly, the Rail Public Counsel 
concludes that in 84.1 percent of more than 
2,000 cases analyzed from USDA data, the 
railroad share of the national transporta- 
tion market for fresh fruits and vegetables 
is less than 10 percent. 

?Although not part of the record, a 
number of the parties have referred to, and 
relied upon, the cited study. 


Also, there will be no limitation on the 
duration of the exemption. These con- 
ditions will allow the carriers maxi- 
mum flexibility to implement innova- 
tive approaches. At the same time, the 
provision in the statute allowing for 
revocation of the exemption will 
insure timely intervention by the 
Commission in the event of rail abuses 
of this exemption. The railroads will 
be required to continue to comply with 
the Commission’s accounting and re- 
porting requirements and each carrier 
shall include a brief statement in their 
annual report to the Commission dis- 
cussing the results of the operations 
performed under this exemption. In 
addition the railroads will be required 
to submit to the Commission for infor- 
mation purposes only a copy of rate 
quotations made under this exemption 
on a regular basis with the issuance of 
the quotation as they now do rate quo- 
tations for government traffic. 

Since this exemption covers essen- 
tially all common carrier obligations 
except as noted above, a word should 
be said on the effect of the proposed 
exemption on Need for Defining Rea- 
sonable Dispatch, 355 I.C.C. 162 
(1977), modifying, 351 I.C.C. 812 
(1976). We there adopted regulations 
establishing performance standards 
governing all railroad shipments of 
perishable commodities. In addition, 
the railroads were directed to publish 
in tariffs their operating schedules for 
perishable commodities between key 
producing and consuming points 
throughout the country. Such operat- 
ing schedules have been filed with the 
Commission and are currently under 
investigation. 

In that case we stated that absent 
adequate facilities or schedule coordi- 
nation, any significant increase in the 
rail share of the perishable market ap- 
pears unlikely.”* In the specific cir- 
cumstances of this exemption case, we 
believe that exemption this particular 
traffic is consistent with the goal we 
sought to reach in Reasonable Dis- 
patch: Timely transportation of per- 
ishable commodities. As we noted in 
Reasonable Dispatch, (tlhe railroads’ 
own pecuniary interest should provide 
the incentive to publish such sched- 
ules and thereby effectively compete 
with motor carriers for perishable 
commodity traffic.’* If the railroads 
do not adhere to expedited schedules 
for the transportation of fresh fruits 
and vegetables, we fail to see how they 
will effectively compete for this traf- 
fic. It is therefore in their interest to 
maintain such schedules even in the 
absence of economic regulation. It 
should be noted that the requirements 
of the Reasonable Dispatch case and 
the resulting regulations are still ap- 
plicable to other perishable commod- 


$355 I.C.C. at 175-176. 
*355 I.C.C. at 176. 
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ities (as defined in the regulations) not 
covered by this exemption. We will 
however, accept comments in Ex Parte 
No. 284 on whether the reasonable dis- 
patch regulations should be further 
modified in view of this decision. The 
case is pending on review. Accordingly, 
reopening or modification will require 
permission from the U.S. Court of Ap- 
peals for the District of Columbia Cir- 
cuit. 

Parties or other persons interested 
in submitting comments should focus 
on the particular exemption set out in 
this Notice. Circumstances which are 
believed to require that we retain cer- 
tain aspects of regulation should be 
brought to the Commission’s atten- 
tion. Comments are particulary re- 
quested as to whether rate quotations 
made under the exemption should be 
filed with the Commission. 

The categories of commodities which 
will be exempt under this Notice by 
STCC Number are: 


STCC #01 2 Fresh Fruits or Tree 
Nuts 


and 
STCC #01 3 Fresh Vegetables 


and shall embrace all articles assigned 
additional digits listed under these 
STCC numbers. 


Dated: December 6, 1978, at Wash- 
ington, D.C. 


By the Commission, Chairman 
O’Neal, Vice Chairman Christian, 
Commissioners -Brown, Stafford, 
Gresham, and Clapp. Commissioner 
Stafford concurring. Commissioner 
Clapp absent and not participating. 


H. G. HommgE, Jr., 
Secretary. 


COMMISSIONER STAFFORD, Concurring: 


I agree with the principle that fresh fruits 
and vegetables probably should be exempt 
from Commission regulation. In my opinion, 
however, the draft notice is unnecessarily 
conclusory in its tone. There is no reason to 
make it appear that our minds already are 
made up before public comment is received. 

In addition, I believe the Commission 
would be better served by hearing oral argu- 
ment than by receiving another round of 
written pleadings. 


(FR Doc. 78-34589 Filed 12-12-78; 8:45 am] 


[Ex Parte No. 346] 
RAIL GENERAL EXEMPTION AUTHORITY 


AGENCY: Interstate Commerce Com- 
mission. 


ACTION: Notice to the parties and in- 
terested persons. 


SUMMARY: After consideration of 
the comments received in response to 
the Advance Notice of Proposed Rule- 
making, we find that adoption of regu- 
lations which set standards or proce- 
dures for implementing 49 U.S.C. 


NOTICES 


§ 10505 is not necessary at this time. 
The proposed exemption from regula- 
tion of rail transportation of unmanu- 
factured agricultural commodities, as 
requested in a petition filed by the 
Southern Pacific will be handled sepa- 
rately in the following proceeding, 
docketed Ex Parte No. 346 (Sub-No. 1). 
(See the attached Notice of Proposed 
Exemption.) 


SUPPLEMENTARY INFORMATION: 
In the Advance Notice of Proposed 
Rulemaking in this proceeding, served 
May 31, 1978, we contemplated the 
adoption of rules for implementing 
the provisions of the Commission’s rail 
exemption authority under 49 U.S.C. 
§ 10505.' This action was prompted by 
a petition filed by the Southern Pacif- 
ic and several affiliated railroads (SP) 
to exempt from regulation the trans- 
portation by rail of unmanufactured 
agricultural commodities. Since this 
was the first petition filed under sec- 
tion 10505, there were certain basic 
questions which had to be resolved 
concerning the application of the stat- 
utory provisions, in addition to consid- 
ering the effects of granting the SP’s 
request. These questions were summa- 
rized in the seven issues set out in the 
Advance Notice. 


After reviewing the 132 statements 
filed in response to the invitation to 
submit comments, we conclude that 
general regulations governing the ap- 
plication of section 10505 are not nec- 
essary at this time and might in fact 
inhibit initiative of petitioning parties 


under this section. The purpose of sec- 
tion 10505 is deregulation under speci- 
fied circumstances. Promulgating addi- 
tional regulations, not shown to be 
necessary on this record, is inconsist- 
ent with this basic objective. 


Section 10505 provides the substan- 
tive and procedural requirements 
under which exemptions may be 
granted and revoked. Congress gave 
the Commission authority to grant ex- 
emptions where regulation is not nec- 
essary according to the standards it 
set out and to withdraw any exemp- 
tion which no longer meets the statu- 
tory criteria and is necessary to 
achieve effective regulation. The find- 
ings which must be made in each in- 
stance act as safeguards to assure that 
areas which need to be regulated are 
not exempted and that “... the Com- 
mission will not act in such a manner 
as to contravene its Congressional 
mandate to regulate interstate com- 
merce.”? For example, there may be 
instances where the particular com- 
petitive circumstances are not suffi- 
cient to protect against the establish- 
ment of unreasonably high or unduly 


‘Formerly section 12(1)(b) of the Inter- 
state Commerce Act. 

2S. REP. NO. 94-499, 94th Cong., lst Sess. 
53 (1975), reprinted in [1976] U.S. CODE 
CONG. & AD. NEWS 67. 
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inflationary rate increases, unjust dis- 
crimination, undue preference or prej- 
udice, absent regulatory protection for 
the benefit of shippers. An exemption 
under these circumstances would con- 
travene the national transportation 
policy and would not be authorized by 
section 10505. Similarly, if such abuses 
develop after an exemption has been 
granted, this would be one justifica- 
tion for revoking the exemption. 

The statute encourages innovation 
and experimentation. Congress has 
provided the framework in section 
10505 to accomplish this goal. By fur- 
ther defining the statutory standards 
in regulations or formulationg a gener- 
al policy with regared to the extent 
and duration of all grants of exemp- 
tion we could unintentionally restrict 
the opportunity for innovative propos- 
als. Since these issues bear directly on 
the substance of individual petitions, 
they will for the present be resolved 
on a case-by-case basis. 

We agree with the many parties who 
suggest that our Rules of Practice are 
adequate to process petitions for ex- 
emption in accordance with the proce- 
dural requirements of section 10505. 
Also, a mandatory requirement that 
petitions contain certain specified in- 
formation as a prerequisite to accept- 
ance, does not appear in accordance 
with the statute. If the findings re- 
quired under the statute cannot be 
made, then an exemption will not be 
granted. Furthermore, required infor- 
mation which may be relevant in one 
instance may not be in another. How- 
ever, we suggest that the specific in- 
formation set out under Issue 4 in the 
Advance Notice is the type of evidence 
which a petition might submit in order 
to establish that a proposal meets the 
tests under the statute. Information as 
to specific operations contemplated 
under the exemption, projected bene- 
fits to the petitioning railroad from 
the exemption, the industry-wide 
ramifications of granting the exemp- 
tion, and the railroads’ share of the 
market for the services sought to be 
exempted, would be particularly rele- 
vant. We do not suggest that this in- 
formation will be either necessary or 
sufficient in every instance to gain an 
exemption under section 10505. Peti- 
tioners are encouraged to offer innova- 
tive proposals and provide evidence de- 
signed to show how the particular sit- 
uation meets the statutory require- 
ments. 

One issue which was raised by some 
opponents of an agricultural exemp- 
tion for railroads is the question of the 
significance of the words ‘limited 
scope” as used in section 10505. It is 
argued that this language is an over- 
riding limitation on requests for ex- 
emption of services and transactions 
and indicates an intent on the part of 
Congress to restrict the application of 


FEDERAL REGISTER, VOL. 43, NO. 240—-WEDNESDAY, DECEMBER 13, 1978 





58306 


the exemption section to inconsequen- 
tial areas of regulation. Cited in sup- 
port of this position is the following 
language from the Senate Conference 
Report: 

At the same time, the power to 
exempt from regulation in whole or in 
part will enable the Commission to 
commit its limited resources in areas 
where they are most needed, by en- 
abling it to deregulate those areas 
which have no significant bearing on 
the overall regulator scheme.* 

We do not believe that Congress in- 
tended to limit the exemption provi- 
sion in the manner suggested. Rather 
we interpret the language “limited 
scope” as consistent with the other 
statutory tests. That is, to exempt par- 
ticular services or transactions, we 
must find that regulation is not neces- 
sary to effectuate the national trans- 
portation policy, would be an undue 
burden on interstate and foreign com- 
merce, and would serve little or no 
useful public purpose, by reason of the 
limited scope of such services or trans- 


Id. 


NOTICES 


actions. In most cases, it would be im- 
possible to find that these conditions 
exist if the services or transactions 
were other than limited in scope. Cer- 
tainly this language does not summari- 
ly preclude an exemption of unmanu- 
factured agricultural commodities. 
The House Report states the follow- 
ing: 

This provision is also addressed to 
the present inequity of the Interstate 
Commerce Act which regulates certain 
commodities for the railroad, but 
exempts them for other modes. The 
Committee is particularly desirous 
that the Commission by its own 
action, thoroughly study and review 
this inequity and take the necessary 
steps to place the rail industry on 
equal footing in terms of competition.‘ 


*H.R. REP. NO. 94-725, 94th Cong., Ist 
Sess. 75 (1975). Note the statement in the 
Senate Conierence Report that the confer- 
ence substitute follows the House provision. 
...” S. CON. REP. NO. 94-595, 94th Cong., 
2nd Sess. 153 (1976), reprinted in [1976] 
U.S. CODE CONG. & AD. NEWS. 168. 


In the Advance Notice we stated 
that following the receipt of com- 
ments we may elect to separate the 
question of whether the transporta- 
tion by rail of unmanufactured agri- 
cultural commodities should be 
exempted from economic regulation. 
Having determined that rules are not 
needed at this time, we will handle the 
requested agricultural exemption in 
the following proceeding, docketed Ex 
Parte No. 346 (Sub-No. 1). 


Dated: December 6, 1978, at Wash- 
ington, D.C. 

By the Commission, Chairman 
O’Neal, Vice Chairman Christian, 
Commissioners Brown, Stafford, 
Gresham, and Clapp. Commissioner 


Stafford concurring in the draft 
report. Commissioner Clapp absent 
and not participating. 


H. G. HommMeE, Jr., 
Secretary. 


{FR Doc. 78-34590 Filed 12-12-78; 8:45 am] 
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